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CHAIRMAN CASAR: With aquorum present, the Chair calls this meeting of Canton City Council to order.

Theregular meeting of Canton City Council washeld on Monday, April 5, 2004, at 7:30 P.M. in the Canton
City Council Chamber. The meeting was called to order by Council Vice President Donald Casar in the
absence of Council President Ray Denczak. Theroll call was then taken (asfollows) by Clerk of Council
Debbie Vanckunas. The invocation was given by Ward 8 Councilmember Rosemary Diamond, followed by
the Pledge of Allegiance led by Vice President of Council Donald Casar.

CHAIRMAN CASAR: Rall cdl please.

ROLL CALL TAKEN BY CLERK OF COUNCIL:
11 COUNCILMEMBERS PRESENT: (DON CASAR, JOE CARBENIA, MARY M. BABCOCK,
THOMAS M. BERNABEI, GREGHAWK, THOMASE. WEST, KELLY ZACHARY, TERRY PRATER,
DAVID R. DOUGHERTY, RICHARD HART & ROSEMARY DIAMOND)

1 COUNCILMEMBER ABSENT: (R.A. MALLONN II)

AGENDA CORRECTIONS & CHANGES

CHAIRMAN CASAR: Ther€ |l be some corrections, changesand corrections, to tonight’s agenda. Entertain amotion
to suspend Rule 22A so that we can add ordinancesback to the agenda, 11 through 16, and also suspend Rule 24B to
add Resolution #43. Member Carbenia.

MEMBER CARBENIA: | move that we suspend Rule 22A to add second readings from 11 through 16 and suspend
Rule 24B to add Resolution 43.

CHAIRMAN CASAR: Member Carbenia, onerule at atime.
MEMBER CARBENIA: Okay. W€l just suspend Rule 22; seconded.

CHAIRMAN CASAR: Moved and seconded. All those in favor, sgnify by saying aye, those opposed-- no, roll call,
please.

NO REMARKS ROLL CALL: 11 YEAS,ONAYS
MEMBER CARBENIA: Mr. President, | move to suspend Rule 24 to add Resolution 43 to the agenda; seconded.
CHAIRMAN CASAR: Moved and seconded. Rall cal, please.

NO REMARKS ROLL CALL: 11 YEAS ONAYS
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PUBLIC HEARINGS

PUBLIC HEARING #1, FORD/REPUBL IC GEORGETOWN ANNEXATION, 7:30 PM
CHAIRMAN CASAR: We have apublic hearing scheduled for 7:30...

CLERK VANCKUNAS:Mr. President, it sarequest to annex 176.419 acres known as the Ford/Republic Georgetown
Road Annexation areg; assgning said territory to Ward 4; zoning said territory as -1 light indudtridl.

CHAIRMAN CASAR: Is there anyone in the audience wishing to speak for or agang?... Is there anyone in the
audience wishing to speak for or againg that ordinance?... Isthereanyonein the audience wishing to speek for or against
thisrezoning ordinance?... If not, the public hearingis over and the ordinance will be dedlt with later on on the agenda.

PUBLIC HEARING #2, SARTA ZONE CHANGE, 7:31 PM
CHAIRMAN CASAR: We have another public hearing scheduled for 7:31...

CLERK VANCKUNAS: A request toamend zoningordinance55 passed in 1977 to rezone Lot #82084 |ocated at 112
Cherry Avenue SE as requested by SARTA to permit a7 x 9' electronic sign.

CHAIRMAN CASAR: Isthere anyone in the audience wishing to spesk for or againg?.. The Planning Commission
recommended denid on thisone. Isthere anyone inthe audience wishing to spesk for or againg?... Isthereanyonein
the audience wishing to speak for or againg thisordinance?... If not, the public hearing is closed and we |l dedl with this
ordinance later in the agenda aso.

PRESENTATION OF MAYOR'SPROCLAMATION FOR BUILDING SAFETY WEEK
BY CHIEF BUILDING OFFICIAL ROGER WESTFALL

MR. WESTFALL: Mr. President and Members, this week the Building Department is celebrating Nationa Building
Safety Week. Itis actudly an event that has been going on since 1980, sponsored by the International Code Council,
and the Mayor hasissued aproclamationand | would liketo read asmal section from that. | do not wish to go through
the whole part, but 1 will highlight a couple of the issues here. This is Mayor's Proclamation, City of Canton, Ohio.
“Wheresas, building saf ety affects many aspects of Americanlife. Becauseof building safety, code enforcement, weenjoy
the comfort of structuresthat are safe and sound; and whereas, building safety provides safeguards to protect the public
fromnatural disastersthat canoccur al across the country suchas snow storms, hurricanes, tornados, wild land firesand
earthquakes. Building safety codes aso work to minimize other potential building catastrophes; and wheress, this year
as we observe Building Safety Week, | ask al Americansto consider projects to improve building safety a home and
in the community and to recognize the locd building safety and fire prevention officids and the important role that they
play in public safety. Now, therefore, be it resolved, that |, Janet Weir-Creighton, Mayor of the City of Canton, do
hereby proclaim April 4 through 10, 2004 as Building Safety Week inthe City of Canton.” We have scheduled numerous
activitiesthisweek, and | think | have made it gppropriate to show you those schedules. We had an open housein our
department today and | appreciate, Member West was there, and we do appreciate his attendance. We had over 75
people in attendance from al walks of our community. We had videotgpes going and a number of things. Throughout
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the week we have seminars to redly address the public awareness of what we do in our jobs as building safety. One
additiond thing | would like to add as the past presdent of the Ohio Building Officiads Association, | do spend
consderable time in Columbus dealing with representatives, and I-- for the firgt time since 1986, the Governor of Ohio
has aso declared this as building safety, and | received aresolution from him, and | will not read this, but it is Sgned,
“Now therefore, |, Bob Taft, Governor of the State of Ohio, do hereby proclaim April 4 through 10, 2004 as Building
Safety Week.” So my role as building officid inthe State of Ohio, | amthe chairperson for public relations this year and
I’m trying to get out the word to everyone across the nationand across our State of Ohio the importance of the role that
we as building officids and code officids do to protect your places that you attend. For instance, the placesyou'rein
here right now where you assemble, where you worship, where you go for your entertainment or your restaurants.
Whatever you do, you take for granted when you enter a building that that building has been designed and properly
ingpected for safe habitation. And that is the job of the building officias, and therefore, we are trying to make the public
aware of what we redlly do in our jobs. Thank you very much.

CHAIRMAN CASAR: Thank you, Mr. Wedtfdl, for giving us that presentation. We certainly gppreciate it. Does
MEMBER WEST: Mr. President, | have to say that | did attend the event today and | was very proud of our building
department and dl the Saff there that were everything that I” ve actualy been presented. They werevery friendly and |’ ve
seenanumber of people while | was up there, and | just want to commend Roger Westfall and the building department
on the activities thet they displayed this morning.

CHAIRMAN CASAR: Thank you.

PUBLIC SPEAKS (ORDINANCES OR RESOLUTIONS FOR ADOPTION ONLY):

(No one was signed up for public speaks under Ordinances or Resolutions for adoption only.)

INFORMAL RESOLUTIONS

CHAIRMAN CASAR: Entertain a motion to excuse members, Member Carbenia
MEMBER CARBENIA: | move that we excuse Councilman Mallonn and President Ray Denczak; seconded.

CHAIRMAN CASAR: It's been moved and seconded that Councilman Malonn and President Denczak be excused
from tonight's meeting. Roll cdl, please.

NO REMARKS ROLL CALL: 11 YEAS ONAYS

CHAIRMAN CASAR: Councilman Mdlonn and President Denczak are duly excused from this evening's meeting.
Resolution #43.

CHAIRMAN CASAR CALLED UPON CLERK OF COUNCIL VANCKUNASTO READ RESOLUTION
43 BY TITLE, ASSHOWN BELOW. THE RESOLUTION ISON FILE INITSENTIRETY IN THE
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COUNCIL OFFICEWITH THE AGENDA ITEMSDATED APRIL 5, 2004.

43. INTERGOVERNMENTAL & PUBLIC SERVICE COMMITTEE: OBJECTING TO TRANSFER OF D5
LIQUOR PERMIT ASREQUESTED BY CHESTER W. HUTH DBA STARK COUNTY SPORTS PUB
@ 508 CLEVELAND AVE NW - ADOPTED BY COUNCIL

MEMBER CARBENIA: Mr. Presdent, | move that we vote on Resolution #43; seconded.

CHAIRMAN CASAR: It's been moved and seconded. Any comments?... If not, dl thosein favor sgnify by saying
aye. Those opposed, no.

NO REMARKS RESOLUTION #43 ADOPTED BY UNANIMOUS VOICE VOTE
CHAIRMAN CASAR: The ayeshaveit. Resolution #43 is adopted.

COMMUNICATIONS

CHAIRMAN CASAR: Communications #196 through #207 are received as read.

NOTE: ALL COMMUNICATIONSWHICH FOLLOW, LISTED BY AGENDATITLE,AREONFILEIN
THEIRENTIRETYIN THE COUNCIL OFFICE WITH THE AGENDA ITEMSFILE DATED APRIL 5,
2004.

196. AUDITOR KIM R. PEREZ, CITY OF CANTON: REQUEST FOR ADDITIONAL AMENDED
CERTIFICATE DATED 3/31/04. - CLERK OF COUNCIL

197. AUDITOR KIM R. PEREZ, CITY OF CANTON: REQUEST FOR ADDITIONAL AMENDED
CERTIFICATE DATED 3/31/03. - CLERK OF COUNCIL

198. AUDITORKIM R. PEREZ, CITY OF CANTON: MONTHLY REPORT BY FUND FOR 3/1-31/04. -
RECEIVED & FILED

199. AUDITORKIM R. PEREZ, CITY OF CANTON:YEARLY REPORT BY FUND FOR 1/1/04 - 3/31/04. -
RECEIVED & FILED

200. CHIEF OF STAFF JOSEPH J. CONCATTO, CITY OF CANTON: REQUEST TO AUTHORIZE &
DIRECT THE MAYOR TO ENTER INTO A PROFESSIONAL SERVICES CONTRACT WITH DHR
INTERNATIONAL TO RECRUIT A NEW COMMUNITY & ECONOMIC DEVELOPMENT
DIRECTOR, TO RELOCATE THEINDIVIDUAL, & ACCEPT GRANTS FROM CANTON CHAMBER
OF COMMERCE; REQUEST FOR $30,000 SUPPLEMENTAL APPROPRIATION FROM THE 1001
GENERAL FUND - COMMUNITY & ECONOMIC DEVELOPMENT & FINANCE COMMITTEES

201. LIQUOR CONTROL DIVISION (STATE OF OHIO), 6606 TUSSING ROAD, PO BOX 4005,
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REYNOLDSBURG, OHIO 43068-9005: REQUEST FOR TRANSFER OF D1, D2, D3, D3A LIQUOR
PERMIT REQUESTED BY EAST SIDE POP & DRIVE-THRU INC, GROUND & 1°" FLOOR& DRIVE
THRU @ 2401 EAST TUSC. - INTERGOVERNMENTAL & PUBLIC SERVICE COMMITTEE

SERVICE DIRECTOR TAD ELLSWORTH, CITY OF CANTON: REQUEST AUTHORITY TO ENTER
INTO A $23,800 PROFESSIONAL ENGINEERING CONTRACT WITH CT CONSULTANTS FOR
REPLACEMENTOF HVAC SYSTEM ATWPCC; REQUESTAUTHORITY TOADVERTISE, RECEIVE
BIDS & ENTER INTO A $65,000 CONTRACT FOR THE HVAC REPLACEMENT PROJECT;
REQUEST $88,800 SUPPLEMENTAL APPROPRIATION FROM THE5410SANITARY SEWERFUND.
- PUBLIC PROPERTY CAPITAL IMPROVEMENT & FINANCE COMMITTEES

SERVICEDIRECTORTAD ELLSWORTH, CITY OF CANTON:REQUESTTOAMEND 0.50/2003 TO
MAKE NECESSARY CHANGES OF OWNERSHIP OF PROPERTY IN THE 4™ STREET NE
RECONSTRUCTION PROJECT. - COMMUNITY & ECONOMIC DEVELOPMENT & FINANCE
COMMITTEES

SERVICE DIRECTOR TAD ELLSWORTH, CITY OF CANTON: REQUEST LEGISLATION TO
APPROPRIATE PROPERTY AFTER UNSUCCESSFUL NEGOTIATION IN THE 4™ STREET NE
RECONSTRUCTION PROJECT. - COMMUNITY & ECONOMIC DEVELOPMENT & FINANCE
COMMITTEES

TREASURERROBERT C. SCHIRACK, CITY OF CANTON:COMPARATIVEREPORT OF DEPOSITS
& PAY INS TO AMBULANCE LOCK BOX ACCOUNT FOR MONTH OF MARCH 2004. -
RECEIVED & FILED

TREASURER ROBERT C. SCHIRACK, CITY OF CANTON:COMPARATIVEREPORT OF PARKING
METER REVENUE FOR MONTH OF MARCH 2004. - RECEIVED & FILED

WILLIAMS, BRUCE - PLANNING ANALYST, CITY OF CANTON: SUBMITTING HOUSING
SURVEY FOR THE SUMMIT NEIGHBORHOOD COMMUNITY REINVESTMENT AREA (CRA). -
COMMUNITY & ECONOMIC DEVELOPMENT COMMITTEE

ORDINANCES & FORMAL RESOLUTIONS FOR FIRST READING

CHAIRMAN CASAR: We're under Resolutions for the first reading. Resolution-- or Ordinance #1. Sorry.

NOTE: VICE PRESIDENT CASAR CALLED UPON CLERK VANCKUNAS TO READ THE
FOLLOWING ORDINANCES#1 THROUGH AND INCLUDING#10FORTHE FIRST TIME BY TITLE
& ANNOUNCED THE COMMITTEE REFERRAL, ASFOLLOWS.

#1

(1T RDG) AN ORDINANCE AUTHORIZING THE MAYOR TO ENTER INTO AN ENTERPRISE

ZONE AGREEMENT WITH McGRANN PAPER CORPORATION TO PROVIDE REAL
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(157 RDG)

(157 RDG)

(157 RDG)
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AND PERSONAL PROPERTY TAX EXEMPTIONS FOR CONSOLIDATION AND
RELOCATION OF ITS FACILITIES;, AUTHORIZING THE GRANTING OF 100% TEN
YEAR REAL AND PERSONAL PROPERTY TAX EXEMPTIONS; AUTHORIZING THE
AUDITOR TO MAKE PAYMENTS TO THE CANTON BOARD OF EDUCATION AS
REQUIRED TO BE PAID PURSUANT TO SECTION 5709.82(C) AND (D) OF THE
REVISED CODE; AND DECLARING THE SAME TO BE AN EMERGENCY

Referred to Community & Economic Development & Finance Committees

AN ORDINANCE AUTHORIZING THE MAYOR AND/OR DIRECTORS OF PUBLIC
SERVICE AND SAFETY TO COMPLETE THE CONTRACTING PROCESS FOR
VARIOUS CONTRACTS PREVIOUSLY AUTHORIZED BUT NOT COMPLETED BY
JANUARY 1, 2004; AND DECLARING THE SAME TO BE AN EMERGENCY

Referred to Community & Economic Development, Finance & Public Property Capita
Improvement Committees

A RESOLUTION APPROVINGTHE STATEMENT OF SERVICES TO BE PROVIDED TO
THE PROPERTY OWNERS IN THE McKINLEY DEVELOPMENT/PLAIN TOWNSHIP
CEDA ANNEXATION AREA, THE APPROXIMATE DATE SERVICES WILL BE
PROVIDED, PROCEDURE FOR INCOMPATIBLE ZONING USES UPON ITS BEING
ANNEXED TO THE CITY OF CANTON, OHIO; AND DECLARING THE SAME TO BE
AN EMERGENCY

Referred to Annexation Committee

AN ORDINANCE AUTHORIZING THE MAYOR AND/OR DIRECTOR OF PUBLIC
SERVICETO CONVEY CITY-OWNED REAL PROPERTY, NO LONGER NEEDED FOR
MUNICIPAL PURPOSES, TO THE CANTON COMMUNITY IMPROVEMENT
CORPORATION; AND DECLARING THE SAME TO BE AN EMERGENCY

Referred to Public Property Capital Improvement & Community & Economic Deve opment
Committees

AN ORDINANCE AMENDING EXHIBIT A TO ORDINANCE NO. 40/2000, AS
AMENDED, THE CLASSIFICATION PLAN FOR BARGAINING UNIT PERSONNEL
EMPLOYED BY THE CITY OF CANTON; AND DECLARING THE SAME TO BE AN
EMERGENCY

Referred to Personnd Committees

AN ORDINANCEAPPROVING AND ACCEPTING THE REPLATTINGOF LOTS 42237
THROUGH 42246; AND DECLARING THE SAME TO BE AN EMERGENCY
Referred to Public Safety & Thoroughfares Committee

AN ORDINANCE AUTHORIZING THE DIRECTOR OF PUBLIC SERVICE TO ENTER
INTO A THREE-YEAR CONTRACT WITH U.S. HEALTHWORKS OF OHIO, INC. FOR
PROFESSIONAL MEDICAL SERVICES FOR CITY OF CANTON JOB APPLICANTS
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AND EMPLOYEES; AND DECLARING THE SAME TO BE AN EMERGENCY
Referred to Finance Committee

#8 (1ST RDG) AN ORDINANCE AUTHORIZING THE DIRECTOR OF PUBLIC SERVICETO
ADVERTISE, RECEIVEBIDSANDENTERINTO CONTRACTFORTHELIFT STATIONS
REPLACEMENT PROJECT; AMENDING APPROPRIATION ORDINANCENO. 1/2004,
AS AMENDED, BY MAKING THE SUPPLEMENTAL APPROPRIATION HEREIN
DESCRIBED; AND DECLARING THE SAME TO BE AN EMERGENCY
Referred to Environmentd & Public Utilities & Finance Committees

#9 (15" RDG) AN ORDINANCE APPROVING A CANTON CITY WATER MAIN EXTENSION TO
PERRY TOWNSHIP;AUTHORIZINGTHE DIRECTOROF PUBLIC SERVICETO ENTER
INTO CONTRACT FORTHE EXTENSION OF SAID WATER MAIN; AND DECLARING
THE SAME TO BE AN EMERGENCY
Referred to Environmenta & Public Utilities Committee

#10 (15" RDG) AN ORDINANCE AMENDING APPROPRIATION ORDINANCE NO. 1/2004, AS
AMENDED, BY MAKING THE SUPPLEMENTAL APPROPRIATION HEREIN
DESCRIBED; AND DECLARING THE SAME TO BE AN EMERGENCY
Referred to Parks & Recreation & Finance Committees

ORDINANCES & FORMAL RESOLUTIONS FOR SECOND READING

CHAIRMAN CASAR: We are now under Ordinancesfor the second reading. Let the Journa show that all ordinances
are received and they’re dl read according to law.

NOTE: VICE PRESIDENT CASAR CALLED UPON CLERK VANCKUNAS TO READ THE
FOLLOWING ORDINANCES #11 THROUGH AND INCLUDING #16 FOR THE SECOND TIME BY
TITLE, ASFOLLOWS.

RULE 22A WAS SUSPENDED TO ADD #11 THROUGH #16:

#11 (2" RDG) AN ORDINANCE AUTHORIZING THE DIRECTOR OF PUBLIC SAFETY TO
ADVERTISE, RECEIVE BIDSAND ENTER INTO CONTRACT FOR THE PURCHASE
OF A LIVE-HRE SHOOTING SIMULATION SYSTEM FOR THE POLICE
DEPARTMENT; AND DECLARING THE SAME TO BE AN EMERGENCY

#12 (2" RDG) AN ORDINANCE AUTHORIZING THE DIRECTOR OF PUBLIC SAFETY TO
ADVERTISE, RECEIVE BIDSAND ENTER INTO CONTRACT FOR THE PURCHASE
OF VARIOUS EQUIPMENT FOR THE FIRE DEPARTMENT; AND DECLARING THE
SAME TOBE AN EMERGENCY

#13 (2P RDG) AN ORDINANCEAUTHORIZINGTHEMAYORTO ENTERINTO AN AMENDMENT
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TO THESERVICEAGREEMENT WITH KEY BANK NATIONAL ASSOCIATION FOR
THEPLACEMENT OF AN ATM TERMINAL ATTHEMILLENNIUM PARKINGDECK;
AND DECLARING THE SAME TO BE AN EMERGENCY

AN ORDINANCEVACATINGA 10' UNNAMED ALLEY SOUTH OF 16™ STREET NE;
APPROVING AND ACCEPTING THE REPLATTING OF ALL OF LOTSNOS. 8907 &
13968 AND THE VACATED 10 ALLEY; AND DECLARING THE SAME TO BE AN
EMERGENCY. PUBLIC HEARING 4/12/04 @ 7:30 PM

ADOPTED AS ORDINANCE NO. 50/2004 AN ORDINANCE APPROVING &
ACCEPTING THE REPLATTING OF LOTS NOS 1406 AND 1407; AND DECLARING
THE SAME TO BE AN EMERGENCY

MEMBER CARBENIA: Mr. President, | move that we suspend the statutory rule for #15 and vote on it; seconded.

CHAIRMAN CASAR: It's been moved and seconded to suspend...

MEMBER CARBENIA: Statutory three readings...

CHAIRMAN CASAR: ... gatutory rulesfor #15. Any questions or comments?... If not, roll cal, please.

NO REMARKS

ROLL CALL: 11 YEAS ONAYS

CHAIRMAN CASAR: You heard the three readings. Move to adopt Ordinance #15.

MEMBER CARBENIA: Make a motion we adopt Ordinance #15; seconded.

CHAIRMAN CASAR: It's been moved and seconded to adopt Ordinance #15. Are there any comments?...
Quedtions?... If not by rall cdl, dl thosein favor sig-—- roll cal.

NO REMARKS

ROLL CALL: 11 YEAS ONAYS

CHAIRMAN CASAR: Ordinance #15 is adopted. #15 ADOPTED AS ORDINANCE NO. 50/2004

#16  (2\° RDG)

A RESOLUTION DECLARING THE NECESSITY AND INTENT OF THE CITY OF
CANTON TO APPROPRIATE PROPERTY WITHIN ITS CORPORATE LIMITS
PURSUANT TO OHIO REVISED CODE CHAPTER 719 FOR THE PURPOSE OF
ACQUIRING PROPERTY FOR THE 4™ STREET NE RECONSTRUCTION PROJECT;
AND DECLARING THE SAME TO BE AN EMERGENCY

ORDINANCES AND FORMAL RESOLUTIONSFOR THIRD READING

CHAIRMAN CASAR: WE re now under Ordinances for the third and find reading.
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MEMBER CARBENIA: Mr. President, | move we adopt Ordinance #17.
CHAIRMAN CASAR: Member Carbenia, the Clerk has to read the ordinance first before you make the mation.

NOTE: VICE PRESIDENT CASAR CALLED UPON CLERK VANCKUNAS TO READ THE
FOLLOWINGORDINANCES#17THROUGH AND INCLUDING#20FORTHE THIRD & FINAL TIME
BY TITLE, ASFOLLOWS.

#17 (3"°RDG) ADOPTED AS ORDINANCE NO. 51/2004 AN ORDINANCE AUTHORIZING
CANTON TO ANNEX THE TERRITORY KNOWN AS THE FORD/REPUBLIC
GEORGETOWN ROAD ANNEXATION AREA CONTAINING 176.419 ACRES,
ASSIGNING SAID TERRITORY TO WARD 4 OF THE CITY; ZONING SAID
TERRITORY ASI-1 (LIGHT INDUSTRIAL DISTRICT); ANDDECLARINGTHESAME
TO BE AN EMERGENCY PUBLIC HEARING HEL D 4/5/04 @ 7:30 PM

MEMBER CARBENIA: Mr. President, | make a maotion that we adopt Ordinance #17; seconded.

CHAIRMAN CASAR:It' sbeen moved and seconded to adopt Ordinance#17. Arethereany questions, comments?...
If not, roll cdl please.

NO REMARKS ROLL CALL: 11 YEAS ONAYS

CHAIRMAN CASAR: Ordinance #17 has passed. #17 ADOPTED AS ORDINANCE NO. 51/2004

#18 (3" RDG) ADOPTED AS ORDINANCE NO. 52/2004 AN ORDINANCE AMENDING
ORDINANCE NO.55/77, AS AMENDED, KNOWN AS THE CITY OF CANTON

ZONING ORDINANCE; AND DECLARING THE SAME TO BE AN EMERGENCY
PUBLIC HEARING HEL D 4/5/04 @ 7:31 PM

MEMBER CARBENIA: Mr. President, | make a maotion that we adopt Ordinance #18; seconded.

CHAIRMAN CASAR: It's been moved and seconded to adopt Ordinance #18. Are there any comments?... |If not,
roll cal please.

NO REMARKS ROLL CALL: 11 YEAS ONAYS

CHAIRMAN CASAR: Ordinance #18 is adopted. #18 ADOPTED AS ORDINANCE NO. 52/2004

#19 (3RF° RDG) ADOPTED AS ORDINANCE NO. 53/2004 AN ORDINANCE APPROVING AND
ACCEPTING THE REPLATTING OF PARTS OF LOTS 2457, 2458, 2459 AND 2460;
AND DECLARING THE SAME TO BE AN EMERGENCY
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MEMBER CARBENIA: Mr. President, | move we approve Ordinance #18.
CHAIRMAN CASAR: 19.
MEMBER CARBENIA: 19; seconded.

CHAIRMAN CASAR: It's been moved and seconded Ordinance #19 be adopted. Are there any questions or
comments?... If nat, rall call please.

NO REMARKS ROLL CALL: 11 YEAS ONAYS
#19 ADOPTED AS ORDINANCE NO. 53/2004

ORDINANCES & FORMAL RESOLUTIONS - POSTPONED MATTER:

CHAIRMAN CASAR: We're now under Ordinances and Forma Resolutions, Postponed Matters. We have one
ordinance, postponed matter, which is Ordinance #20.

#20 POSTPONED FROM 3/29/04 COUNCIL MTG; HASREC'D 3RDGS:
ADOPTED AS ORDINANCE NO. 54/2004 AN ORDINANCE AUTHORIZING THE MAYOR
AND/ORCHIEF OF STAFFTO ENTERINTO PROFESSIONAL SERVICECONTRACTWITH SMG
FOR OPERATION OF THE CANTON CIVIC CENTER; AND DECLARING THE SAME TO BE AN
EMERGENCY

MEMBER CARBENIA: Mr. Presdent, | move that we adopt Ordinance #20; seconded.

CHAIRMAN CASAR: It's been moved and seconded. Are there any remarks?...

MEMBER CARBENIA: Mr. Presdent, | movethat we amend the Ordinance#20. Pursuant to Rule 36, | hereby move
that Agenda Item #20 be amended by subgtituting an Exhibit A atached to the Amendment for the Exhibit A attached
to the Ordinance currently pending before Council; seconded.

SEE AMENDED EXHIBIT A BEGINNING ON THE NEXT PAGE:
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FPROFESSIONAL SERVICES AGREEMENT

THIS PROFESSIONAL SERVICES AGREEMENT (thiz “Agrcement™)
dated us of he 3% day ol April, 2004 by and beiween the City of Canton, Ohia (ihe “CTTY™),
and SM, a Pennsylvania peneral partnership {“SHL

BACKGROTND

5MG is an organization whose principals have suhstantial cxperience and expertise in the
management, operation and marketing of facilities such as the Facility; and

The Cily i desitous of retaining and ongaging SMO W provide Lthe serviees sel forth
herein Lo assist in mocting the City's objoctives for the Canton Memworial Civic Center
(Facility™) and SMG is desirous of accepting zaid engagement, all on the terms and conditions
heren conlsined,

NOW, THEREFORE, in consideration of the poutual premises, covenamnts and
agreemenmsa herein contained, the partiea hercio, intending w be legally bourgd, bereby agree as
followes:

1. Defimitions

I'or purposes ol 1his Ayreement, the following lerms have the meanings referred ta in this
Sectton 1:

“mfiliate™ a person that directly or indirecily, theough ons of more
intermnediarics, controls or is cortrelled by, or 5 under common control with, a specified person
For purposes of this definition. “contrel™ means ownership of equity securities or other
ownership interests that represent more than 40% of the voting power in the controlled parson.

“Facilily™ — as doifined in the first paragraph of the Background seetion of this
Agrecment

“Figcal ¥ear™ -- a one year period beginning January 1and ending December 31,

“Kencwal Term™ —y five {5} year poriod beginning immcdiately following the
Term,

“Term™ — ag defined in Section 4.1.

Dac. Fe3dESw.1

EXRIBIT
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2. =00 Desiznnted Employec.

SMG shall assipn to the Yacility an employee 1o pertorm SMG s dulies hereunder.
Dwring the Term and any Renewal Term, SMG’s conployes shall be provided un office and ail
other armenilics eurmently pravided to senior personnel of the Faciliey.

A Engagement of SMG; Scope of Serviees; Uity Cnovenants

3.1 Engagement, Conversion amd Cily Covenunls,

()} Engagemenl. Subject to the terms of this Agreement, SMG shall providce,
through ita employes, certain services to assisl the Cily in its eflorts to market, promote and book
the Fueibily Juring the 'Lerm and any Rengwal Tenm.  SMG's cmployvee shall ausist the Clly in
peneratinge new evernts al the Favilily, increasing the existing level of service and mercasing
praiill margins for exising eventi, HMCG shall make available its regiomal (c.g. Clecveland,
Colnmbus, and Pittsburgh) operators o provide oversight 1o its employes.  Additionally, SMG
shall priovide oversight fom its heme corporate offices. Notwithstanding anything to the
coqtrary hersing, the iy shall have the authority over the day-io-day operalion ol the Facility,
with the aplion o engage SMG to provide ceriain services otherwisc provided by SMG
hereunder, with respect to the period in which the annual Canlon Hall ol Fame event takes place,

(R Conversion. At any lime during the Term sod sny Retwwal Term, the
Clity may elect, by written notice to SMG, to ncrcase SMG's scope ol serviess, [n sach event,
tho parlics shall sapre: on 4 {mosilion petiod leading to such increased services and negotiate in
good faith an aprecment for such aervices at the Faeility,

) ity Bepresentations and Covenants.

(i} Financial Covenants. The City has completo roeponsibilily owver all
financial activitics and matters pertaining 1o the Faciliy, including, withoo limitation deposicing
revermes generagted from the operation of the Facility, writing choecks lor the payment of
expenscs associated with the operation and mainlenance of the Facility and the provision of the
services at the Facility. SMG shall not be roguired to pay 1or or advance any amounts for the
opcration of the Fevility, Any ilure by SMG w0 perfiorm its obligations under this Agreement
shall not be 2 breach under this Agreement 1F such breach results feom the City®s decision io not,
ot inability 10, provide in a timely manner sufficient funds for the management, operation and
promolion ol (he acilily.

(i) Facility Bepresenlations and Covenants,  The Cily reprssents and
warrants that, pricr to and as of the commencement of lhe 'Lerm hervunder, the Facility has not
been operated, or ke Facibily and i3 premises have been, in compliance with all Laws {including
the Amcrican with Disabilities Act aml any applicable environmeantal laws). The City covenants
to SMGE that it will operate the Uacility in a manner consistent with applicable laws (includmg
Lhe American with Thsebilities Act and samy applicable envivamemental laws).

2
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3.2 Scope of Services - Qenemlly.

(a) Ax goon as practicable afler the execution of s Apreement, SMIET shall
evaluate, recommend and implement any aperaticnal modifications that t deems necessary in
prdor W mweel the poals ol the CHy for the Facilily, meluding, wilhowl limiataiion, sdjusimends in
the rental rates, pursiit of pew busingss, and changes o the provision of faod and heverags
service; provided, however that any rental rate chanpes most be approved in advance by ity
Council.

(b} Without limiting the forepoing, the parties will work topether 1o avoid
cvont-scheduling conflicis. Tn the event that the parties are unable to resalve a conflict. the event
shall not takce place at the Facility; however, the parties agres to consider whether EMG shall be
given vredil for the evenl.

)] BMU shodl nepolizle, exccule o 113 pame as agenl or e Cily, deliver and
adminijster any and all licenses, occupancy sprecmonts, rental agrecment s, booking
commitments, and all other conmiracts and spreemenis {berecinaNer “Facilily Agrecments™) 1n
connection with the promotion and booking of the Pacility, provided thag if any such ticense,
agrcement, commiiment ar contract other than thoze involving the license, lease or rental of the
Facility in the ordinary course has aterm that extends beyond the remaining Term or any
Rencwal Term, as applicabie, such license, agreement, commitment or contract shall be
approved and executed by the City (which approval shall not be unreasonably withheld).
Additionally, in the cvent that the Ciy provides such direction in writing, SMG shall execime
City approved operulion:] conloacts as apenl for the City. SO aprecs that it will include terms
in the TFacility Agreements as may be roquested by the Cily from time 1o time.

(d) The Clity and Shicd will coordinale o maintain 8 masier sel ol all booking
records and schedules for the Facility, With Uwe coupemition and nssislonee Tom the City, SMO
#hall develop a booking policy plan for the Facility, which will he submitted and approved by the
Cily. SMG agrecs that i will not cngage events or activities at the Facility where it has received
wrilien noice that the City has determined such event to be inappropriate for the Facilicy

(e} Motwilhslanding anylhing (o e contrary hereing, the City shall have the
amthority over the dav-to-day operation of the Facility during (e enlins period covompassings the
annuoal Canton Hall of Fame festivities. It s agreed that use of the facilivy for TIall of Tame
events and festivities shall take priority over all other events, City may engaro SMG to provide
other services not provided by SMG hereunder with respect to the Tlall of Fame festivities.

(f Tn additicn, SMO acknowledges that the City uses the Facility, fom time
to time, as un Emergency Sholler. Tt is agrocd that the Facility™s usc as an Emorgency Shelicr
shail continue throughout the Torm and any Rencwal Term of this Agrecement.

(&) In performing ils services under ths Aygeemenl, SMG agrees o comply
with all local, state and federal laws affecting the use and ccoapation of the Faciliiy.

3

Lo, BREDEGEE Y.L




COUNCIL PROCEEDINGS JOURNAL 91 JOURNAL PAGE 188

MINUTESOF THE MEETING OF APRIL 5, 2004

1.3 Confidemtialitv/MNondizelosure,

Subject to the City*s dhities under Ohio’s Public Records Law, the parties
hereto agree thal Lhey shall keep seerel amwd confidential ary and all proprietary information
{which shalt nclhade all documeants which SMMG marks as confidential or propriglury ), and neither
party shall divolge any such inlirmation, in whole or i part, 1o amy third party, except as
required by law, withoul the prior wrillen consenl of the other pary. The parties shall provide
nolice Lo the olber parly ol any known or suspeclad violations of this Section 3.3

4. Term and Renewnl

LN} Term. The lerm ol this Ayreemend (“Ferm™) shall cornmence as of April 1, 2004
and end 1l midoighl on December 31, 2000 provided, bowever, thal the City shabl bave the dglin
1o terminate this Agreement after three years (i.e. effective aa of Vecember 31, 2007) by
providing not loza than onc hundred cighty (1800 days prior wrillen oolice 10 WO ol such
terminagion. Linlesa SMLOT g 30 notified. this Agreement shall continoe until Decernber 31, 2009,
Notwithstanding the foregoing, in the event that MG carns an incentive toe in any twe of the
three first full fiscal years under the Term (1Le. 2005, 2006 or 2007, this Aprcement <hall
automatically eontimue for the full peried of the Term (1., through Decomber 31, 20093,

4.2 Eepewal Term. At the sole discretion of the City, rhiz Agresment may be
extendad for the Rerewal Term, This Agreement shall be an extended untess the ity provides
SMO wrillen notlice belore July 1, 2009 il il will not extend this Apreement for the Renewal
Term. Tn the event that thiz Agreement is renewed for the Renewal Term, the City shall have the
right 1o termima v this Apreement after three years (Le. ellective as of Deceomber 31, 2012) by
providing notice before Jualy 1, 2012, Tlnless SMG is 0 notiticd, thizs Agreement shall cominue
umlil December 31, 2014, Nolwilbslanding the lomepoing, inthe evenl thal SO chmes an
incentive few in any 1wo ol the three st lscal yeors under the Reoewad Term (1e 2010, 2011 or

2012), Uhis Apreemen shall aulomalically conlinue ko (he Ul period ol the Renewal Term (Le.
December 31, 20143

. EMEG's Compensation.

51 Fixved Fee

A basc compensation o MG {or providing the scrvices herein specificd during
Term, the City shall pay SM{T during the Management, if any, an annuat fixed fee of Seventy-
Five Thousand Dollars (875,000, subjeel W an annual CPl inerease. The foregeing annual Oxed
crrripersal o shall be payable in eqgusl mombly installiments Jus anor before the Tast day ol
each month during such liiscal Y ear.

5.2 Inceugjve Fee
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ia) Amounl. In vach Fiscul Year during the Term andd any Rengwal Tarm,
SMG shadl be entitled Lo earn anmual incentive faes bazed upon achieving improvement of the
Net Income {as defined below) for Lhe Facihity. For cach Fiscal Year during the Tersn, SMG
shall he entitled to receive the following Tier 1| and Tier 2 invenlive {zey, i carmed:

(1 Tietr 1@ one-half (1/2) of the Net Annual Improvement (as defined
helow); provided, however, thal such {oe shall nul exeved Sevenly-Five Thousand Do lises

{875.000).

(it} Tier 2: forty percent (4054) of each doTlar of Wet Income wherc
such MNet Income is a profit for the Facility {i.c. positive Nel Incomws); provided, Iowewer, ihul
such fee shall not cxceed One Hundred Thousand Dollars (5100, 0007,

For purpeses ol this Seciion 5.2 (he Jollowing belded {erms shall be defined az Tollows: (1) “Net
Lacome™ shall mean all revenues generated tiorn Facility less expenses inouwrmed al the Facility
{including SMG°s base fee referenced in Seciion 3,13, all on a basia that iz agreed upon by the
parlics on or belore apreemen! oo the Benchmark (delined below) and consistent with genecally
accepted accounting principles and past practice, (if) “Net Anpoual Improvement” shall mean
the excess of Net Tncome for a Fiscal year over the Benchmark, and (11} “Beschmark™ shall ke
equal to & lags of $703_ 50 mibject to certain carve-outs {e p banked vacation, lary-onts and
sick/benetit time promiom) as sct forth on Exhibit 5.2{A}). The incemtive toc for year 20004
{partial yeur) shall be based on the results of the final threc quarters of 2004 and 75% of the

Renchmack, Attached, as Exhibit 5.2 (B is an example of how the incentive fees will be
calkculated,

(b Pavmenl. The ineentive [oe determined pursuant o Scction 5.2(a) above
for each {ully or partialiy campleted liseal Year shall be payable to SMG within thirty (30) days
after the Ciy’s receipt of the annmal finencial statements descrbed m Section 6.1 bereol Tor the
then currertt Fiscal Year. [Tpon the City*s receipt of the annua! financial statemames, the Oty
shall proraptly submit the statements, cenified by one of 715 olfcers seting, forh SMG™s
performance relative to each of the Renchmarks, to SO for 1t review.

53 Capital Weeds Assexsment Program. At any time during the I'erm or the Renewal
Term, the City may enpaps MO o portonm an asscssment of, and provide a writtcn report on,
the capital needs of the Facility. The City and 5WG shall agree in writing on the scope of the
assessment and the time for delivery of such report. Upon delivery ol such report. the Cily shull
pay SMOG Ten Thovsand Dollucs (510.000), In addilion, the Cily shull puy SMG all ol of
pocket cxpenszes actually incurred within thirty [34) days from the date of the City™s receipt of (DD
MG s invoice thevefar and (i) docuineniiation avidencing stch sxponses,

6. Recurds. Audits and Reports.

6.1 Becords and Audits.
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(o) The Clty shall keep fult and accurale acvounting revords relating o the
booking and promotingr sclivilics al Lhe Favilily in accordance with penerally accepted 1nited
Stlates scceounting principles. The City shall maintain a system of bonkkecping adequaie for its
opoerations hercunder. The Cily zhall zive SMG suthorized representatives access to such books
and records maintamed gl the Faeility during reasonahle busingss hours and upon reasonable
advance miice solely lor purpeses relevant to the agreements hetween the parties contained in
this Aprecirenl. The City shall keep and preserve for at least three (3) years following cach
Fiscal ¥ear all records relating to operating revenues amd expemses for such period,  1n addition,
on or before February 13 following each Fizcal Yoar for which SMU provided servives
hereunder (heginning February 15, 2005, the City shall lurnizh to 3MG a statementl ol profil or
loss for the Facility for the preceding Fiscal Year, which stalemenl shall be prepared on & cash
bazis consistent with the manner in which the Benchmark is derived and in accordance with the
preparation of the Ainancial statcments tor the Facility over the st two (2) vears. Thereafter and
a#s soon as available, the City shall provide o SMO Gnancial statements for the Faciliny,

(b SMUC shall have the right at any tme, and fom time to fime, to couse
naticnally recopized independent auditors to andit the operating revenues and operating
expenses for the Iacllity for any such Tiscal Yeaar and the calculation of S’ incentive foc
payeble hereunder, H anvy such andit demonstrates that the celculation of SMG™s Incentive tec
payable hereander is understated by morc than tcn peroent (10%), the Cily shall pay o SMOG the
cosl of such audit and shal! promptly pay Lo SMG mny porlion of U beeative fee vapaid for
s=uch Fiscal Yoar which is aliribulable o the overslalemesnl o undemslalemeant, as the case may
ba, In the event that the parties cannat agres on the enrrect calculation of such incentive fee,
then the patiks shall aliempl (o reselve The divpules putazant, 10 the ficat sentence of Section 11,1,
SW (i g right 1o have such an madit made with respect to any Fiscal Year and the City” obligation
to retain the above records shall expire three (3) years after the City’ statcment for such Fiscal
Year has teen delivered o SMG.

[ e Monthly Reports.

The City shall provide 1o SMG o wrillen monthly report in g oo approved by
tho City and BWG setting out the rovenucs and expenscs for the prior month's svenls and

aclivilies,
T Employees.
7.1 Employeos.

{a) SM G shall make recommendations to the City regarding the sclection,
troaming wnd employmesntl ol City emnplovess sl the Facility; provided, however, SMG shall not be
entitled 1o make any haring, Oring, compensation ot like decisions regarding such Clity
employees.

(b} Subject ta Section 7.1{a). 5N shall be solely responsible for their
supervigion and daily operational dirsction and contral and compliance, to the extent within its
5
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control. with any union eonlracty covering such City employess, provided . howewver, the Uity
ghall make all final decizions regarding any dispules ansing between SMG and the Cily's
cmployecs at the Facility. The City sgrees to bold SMO hwrmibsss Bom any withdeawal Liability
gternming from any union coniracl involving employvees al e Facility, The City™s 1 lurman
Resources Thircctor and Thepartment shall provide human resources supporl o SMMOG, g5 reguested
by SMG, concernimy the Clly s employeos al e Facilily,

{ch SMG shall provide 2 full time employes al the Facility and such employes
shall nost lor any purpose boe consddored le be an employes of the City, and NG shall be solely
responsible for such emploves’s supervision and daily direction. The hiring of SWMG s emplovec
shall be sabject to the written approval of the City.  All compensation, employee henefits of
MG s employes and costs related ter such employnent shall be an operating cxpense of the
Facility and invoiced monthly by SMLI.  The total compensalion for SMG™s employee,
inchiding all benefits. shall pot exceed 375,000 per vear, which amount may be adijnsted upward
cach Fiseal Year by not more than lhree (3) pereent per year whoen taken over the Torm and (he
Rencwal Term,

7.2 Mo Solicitation or Emplovment by the City.

The City covenanls and aprees thal neither it nor any ol its Affiliates shall, during
the Term hercof or for a poriod of twelve {12) months following the cxpiraton or carly
tcrmination of this Agroement, hirc, employ, =olicit for hirc, or cngage in any manncr or for any
purposs SMG™s employee withowl the prior wilten approval 0of SMG, In addition to any other
remedics that SMG may buve, speciliic performance m the form of imjunctive relied shall be
available for the enforcement af this provision.

8. insorance and Indemnification.
R Lizbility Tnsurance.

Cily shall continue o provide the Dsurance coverdge il currently mainlsins for the
Facility, SMG will provile wworkers compensation insaratce for its emprloves, the cost of which
shall be an operating cxpense of the Facility. [n addition, SMO will seeure amd pay for
comprehensive liability insurance covering, its scape of services in the Facility and shall name the
City as an additionn] insured on =aid policy.  Such lighility ingerance shall inaore and protect
ASMG and City trom any and all claims of property damage, injury or death occurring wich repard
to SMG' s scope of services at the Facility.

8.2 Indeminificarion. To the extent thai Losses {as defined below) are not covered by
applicable nswance, the partics agree as follows:

(a} SMG shall indemnity, defend and hold harmless the City, its officcrs,
apents and employees from and against sny and all bosses, lisbililkes, claims, damages and
cxpenses [ inchuding reasonable attornevs fecs) (collectively, *Losses™) arizing from any material
default or breach by SWG of its oblgations specified herein; provided, however, that the

T
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forcgoing indemnification shail not extend Lo Tosses o the extent such Losses arise fFom any
rnaterial breach or defiaull by the City of 1l obligutions under Scetion 8.2 {B) below or Ossner's
or the City"s ownership or operation of the Facility.

{h) ey the gxtent penmiltied under Ohio law and subjecl to the statutory
irumanitiss and proteciions enjuyved by Cily, the City shall indemnify, defend and hald harmless
SMC, ils partners, officers, agents and employess from ot against any and all Losses arising
from (i} any material default or breach by the City ol ils obligalions specificd herein, (i) the fact
thal al any timc priot o, a5 of. or after the commencement. ol e Tenmn hereunder the Facility has
not been operated, or the Facility and its premiscs are not or have not been, in complisnce wilh
all Lawd (including the American with Nisabilities Act and any applicable environmental Liws),
(iiiy anmy oblipation or lighilily under or In respeet of aoy contract, agreement or gther instryment
cxeculed by BMOr as agent for the Ciry inthe ordinaty course of business or ax mthorized herein;
provided, however, that the foregoing indemnification shall not cxtend to Losses to the extent
such Losses urisc from any material breach or default by SMG of its obligations under Seciion
E.2{a). By agrecing to the above indemnification, Cily does ool waive any of the protections and
immunilies which the City, #ts officers, agents and emplovess are entitled (0 or may herealler be
entitled to under Ohio law and does not expand any limilations on the linbility of the City, its
afficers, agens or cmploycecs which are or may hereafter be allowed by law. In the cvenl that it
ia determined that the City is precladed from indesnifying SMO hereunder, the Uity shall make
wvery eliivrt to defond 3MG, to the extent perenilted by law, from Lhird party lawsuits arising
from the enumerated actions s¢t forth above in subsections (i), (i) and {iiiy above and percmt
SMG to cither participate, at its coar, in such defense or luke over the defonsc at any time with
written notice 1o the City of it deaire to do so.

{i) The 1erms uf all insurance policics referred to in Section ¥.1 shall preclude

subrogation ¢laims agrinst SMO3, itz partners, the City and their cespective ollicers, dircetors,
cmployees and agents.

g, Azsignmont; Affiliates.
@1 Assignment.

Mcither this Apreement nor any of the rights or obligations hercundor may be
assigned by either party hercto without the prior written consent of the other purly herelo;
provided, however, that SMG may assign is rights o an Allilate. For sske of clarity, the pasties
acknerwledge that the foregoing docs not preclude the assignment by 8MG of ils tights o receive
irs manapement and incentive fees hereunder to jte letder(s) ys collaleral securily for SMG s
abligetions vnder any credit facilitics provided o it by such lender(s), provided that such
collateru] assipnment shall not in any event cover SMGs righls 10 manage, promole or operate
the Lacility hereunder,

oz SMG Affiliates. Any contmel enlered inle belween SMG and an Affiliate of
SMCG relating to the Facility shall be appraved by the City und vn terms and for prices
cuslvmarily charged in the industry fior compuarable poods and services.
g
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9.3 Conflicts of Imterest. The City acknowledges Lhat SMO mansges other public
assembly facilivies that may, from time to time, be In competition with the Facility. The
management of competing fcilitics will not, 0 and of itsell, be deemed a conllicl of mterest or
breach of SMG's dutics hereunder.

110 Lermination.
1.1 Terpination,

{a} Upon Nefagk Fither party may terminate this Agreement upon a defanh
by lhe other party hereunder. A parly shall be in default bersunder il {i) such party ailx Lo pay
atry sum payable horeunder within thirty (300 days atier same is due and payable, or (i1} such
party fails in any material respect o perform or comply with any of the other terms, covenanls,
agreemenls or condilions bereol amd such Bilure continwes Lo more ban sixly (60Y days alicr
wrilten notice therent from the olther party. Tn the cvent that 3 default [other than a default in the
paymett of rmoney} 15 nol reascnably susceptible to being cured within 1he sty (600 day period,
the defaulting party shall nat be congsidered in defaulr if' it shall within such sbay (&40) day period
have commenced with due diligence and dispatch to cure such defanlt and thereafter completes
wilh dispatch and due diligence the curing of such defanlt.

(b} Upcn Sale or Permanent Discontinuance. MNotwithstanding anything to the
conteary herein, in the event that (the City sells all its ownership miteresty m the Faciliy or
perranenthy discontinmes use of the Facility for public events, then either party may tetminals
this Apresment by providing the other written notice of snch termimation. The Ciy shall provide
SMG pot less thian ninety (900 daws prior written notice of its intention to enter into such a gale o
discontinus use ol the Pacility for public events.

102 Liffect of Termninnlion,

()  Fixed Fee lnthe svent this Agreement is terminated, the City shall
promptly pay SMG the provated amount of the fixed ke earned Lo the dule ol expiration or
termination {as described in Scction 5.1 without offrer. LTpon a terminaticn, all fiwther
oblipalions of the parlics bercunder shall ferminaic cxcep for the obligstions in Section &, this
Section 140 atd Seetion 3.3; provided, however, That iF such lerminalion is the resall ol a willFul
defaull, the ron-defauliing party sxercising ils right to lerminate thiy Ayreement shall be entitled
to recover damapes for breach arising from such willfial defauli,

[{=}] Incentive Vee, In the event this Asresment 18 tetminated, the Mol [ocome
found referenced in Bectrion 5.2 shall be anmialized over the rermaining liscal Yeqr s get forth in
anch Section and the City shall pay the provated amount of incentive fee, if any, cwed Lo SMG
within the thirty (30) day period set forth therain.

11. M ixcellanenus,

(=)

[oc:. #E725608v.1




COUNCIL PROCEEDINGS JOURNAL 91 JOURNAL PAGE 194

MINUTESOF THE MEETING OF APRIL 5, 2004

11.1  Any dispule arsing hereunder will Grst be relermed lo the parlics” respoective
agents or reprasentatives prior to either party initiating a legal suit, wha will 2ndeavor in god
faith to resolve any such disputes within the s of their authority and within forty-five (45)
days aftcr the commencement of such discussions. MNothing herein contained iz intendsd or shall
b construed namy way to create or establish the relationship of partners or a joint veoturs
between the City and 5MG. ShMEEs employes shall not be, or be desmed 10 be, an emmployee of
the City for any parpose whatzoever. This Agreement contains e enlire agrecment belween the
pariics with respect 10 the subject matter hereof and supersedes all prior agreemenis and
understandings with respect thereto, Mo other agreements, representalions, warmanlics or ether
maliers, whether oral or written, will be deemed to bind the parties hereto with respect to the
aubject matter bereof. This Agreement shall not be altered, modified ¢or amended in whole o in
part, except in a wriling execuled by cach ol the parties hereio. The scetion headings contained
herein are for reference purposcs only and shall not in any way affect the meaning and
intcrprotation of this Agreement, The terms delited herein and in any aprecmenl cxsculed in
connection berewith inchsle the plural as woll as the singular and the singular as well as the
plural, and the uze of masculine pronouns shall meludes the leminine and neater. Except as
otherwise indivalod, all agroements defined herein refer to the same as firom time to tine
amended ar supplementad or the temms Lberew] waived or modilied in accordance herevth and
therewith., This Agreemenl may be execuicd in two or maore counterpants, each of which shall be
deemed an ariginal copy of this Agresroent, and all ol which, when taken together, shall be
deemed to constituie but one and Lhe same agreement.  The invalidity or wnenforceability of any
particular provision, or part of any prenvision, af this Agreement shall mel afleci be other
provigions or parts hereof, and this Agreement shall be ¢construed in sll respectls as if such Invalid
ot unenforcesable provisions or parts wore oimitbed. A failure by either party to take any action
with reapect to any detault or violation by the other of any of the terms, covenmts, or conditions
ofthis Agreemem shall not in sy respect limil, prejudicc, diminist, or congtitute a watver of any
riphis of such party to act with respect 1o any prior, conlemporancous, or subsequent violation or
dofault or with respect to any comrinualion of Tepetition of the oniyginal violation or defantt. This
Agrcoement will be governed by and construed in accordance with the inlcrmal laws of the State
of Ohio, without giving effect 1o olherwise applivable primciples of conflicts of law.

11.2  Force hlajeure.

(a) MNa party will be liable or responsible to the other party for any delay,
darnape, loss, fmilure, or inability to perform caused by “Force Majewre” il notice is provided to
the other party within ten (109 days ol dule on which such purty gains actual knowledge of the
evert of “Torce Majeurs™ thual such party is ungbic tn peribrm. The term “Force Majeurs™ as
used in this Agreemen meana the following: an act of God, strike, war, public rioting, lightning,
fire, storm, flood, explogions, inability to obtain materials, supplies, epidemics, landalides,
lightening sterma, earthquakes, floods, stormes, washouls, eivil distorbances, and any other cauae
whether of Lhe kinds specifically coumerated above or otherwise which is not regsonably within
the control of the party whose performance is to be excuged and which by 1he exereise ol duc
diligence could not be reasonably prevenled ur overcome {it boing acknowledged that under no

10
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circumstances shall a Giilore 10 pay amounts due and payable hercumdor be sxveusuble due Lo a
I'orce Majenre).

1.3 Notices

Any notice, consent or other communicalion given pursuasd 1o this Apreement
will be in writing and will be slfective eitbier (a) when delivercd porsanally to the party for
whom intended, () on the secnnd husiness day folliowng mailing by an overnight courier
service that ja gerneraliy recognized as reliable, {©) on the lifkh day following mailing by certificd
or registered mail, retarn receipt requested, postage prepaid, vr (d) en the dote transmitted by
telecapy ag shown an the telecopy confirmation herefor as long as zuch telecopy tranamission is
follpwed by mailing of such nolice by cortified ot registered mail, retumn receipt requested,
postage prepaid, in any case addressed to such parly as 22l forth below or as a party may
desigmate by wrillen nolice given do Lhie otier party in accordance hoercwiath,

Tad 2, llsworth, Prirector of Public Service
218 Cieveland Ave, 3W,
Canton, Ohio 44702

With vopy to:

Jozeph Martuccio, Law Director
218 Cleveland Ave. 3.W.
Canton, Ohio 44702

To SMG:

SMG

701 Market Street, 4% Floor
Philadelphia, PA 19106
Atleniwn: Presyxdenl

With 2 copy to:

Siradley, Roson, Stevens & Young
o) One Commerce Square
Philwdelphia, PA 19143

Attention: William Bl Sasso, Esy, Or
Steven A. Scolari, Fsq.

Telecopy: {215) 5648120

114 Binding TJpon Succcssors and Assipms; No Thd-Parly Denelciaries.

11

oo, BERZLEET.]
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chrcwmstances shall a luilure Lo puy smounts due and pavable hereunder he excusable dus toa
Hewrce Majeure).

11.3 ‘Nolices.

Any notice, consent or cther communication given pursvan! 1o this Aprecrmenl
wili he in writing and will he effective cither (a) when delivered personally o the parly lor
whom intesded, {b} on the second business day tollowing mailing by an overni SO
service that is generatly recognized as retiable, () on the fifth day tollowing mailing by certificd
or registerad mall, retuen recelpt requested, postage prepaid. ox {d) on the dale ransmilted by
lekcopy as shown on lhe eloopy confooat ion (therelor a5 ong as such telecopy transmission Is
fallowed by mailing of such notice by certified ar registerad mail, retorn receipt requested,
poslage prepaid, In ooy case addressed to such party as set forth below or as a party may
designate by written notice given to the other party in accordance herewilh.

To the Clitv

Tad . Ellgworh, Tyrector of Public Service
218 Cleveland Ave. 8.
Cantron, Ohio 44702

Wilh copy lo:

Jozcph Marmiccio. Law Director
212 Clevcland Ave. B.W.
Camion, Chio 44702

To SMG:

SMG

701 Market Strect, 4% Floar
Philadelphia, PA 19106
Atetention: Presidend

With a copy 1o

Stradley, Bonon, Stevens & Young
2eH) One Comimerce Square
Philadelphia, T'A 19103

Attention: William R. Sasso, Esg. Gr
Sicven A. Scolarl, Esqg.

Telecopy: (215} 564-¥120

11.4 DBindinpg Upon Succegsors and Assipns; Mo Third-Party Beneficiaries.

11

Do FoBloGar.l
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(a) Thiz Agreement and the dphts and obligations set forth herein shall inurc
to the benefit of and be bindiog upon, the parties hereto and cach of ther Tespeclive success
and permitied assigns.

] This Agrcemen, shall ot be construed as piving any person, other tlian the
partics horoto and their succossors and perniiled assigns, any legal or equitable right, remedy or
claim umder or In respect fthis Agreement or any of the provisions berein contatned, this
Agreemenl and all provisivns and cond itions hereof being intendcd to be, and being, for the sole
and exclusive benefit of such partics and their succcssors and permitied assigne and Tor Lhe
benefit of o other persen or ontity.

N WITNESS WHEREQY, the partics bercta as ol the day and year firsi above
written have duly cxecuwesd this Agrecment,

Cay of Canlon, Ohio

[ELH
Marmc:
Tithe:
S
13y

Nume: Wes Westley
Title:  President and C1L)

Thae - Fe92hefr o
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Canton Ohio - Benchmark Calculation {in 000°s)}- Exhibit 5.2 (4)

L Avg ce
- . S ¥
Ravartics | e 256 24
Expenass
Sakarles And Fringes
Salmres E13 £30 7
Frirgms 192 183 132
dogigtments o Buy-odls -4 v 55
drtdiionsl WHE Expenzis T
Sadtiona S3G Empicyes [}
Total Salariea Ard Fringas el [T GE]] &35
|
_._._m””.m 107 1.014
Eleiric T 1.0
Tekphane -1 1.MH%
Citier Oparaling ExXpanses 130 1.H%

Benchmary Kot Qparating Income fLoss|

2580

v
T4

1325
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Canion Manegemenl Fes Samgla Calculabions-{in Mg} Exhibit 52 (B}

Baus: Fis 375
eendive Fee- Tiar 1
Incemive Fes-Tier 2

SED Splif oo wmprovenent pver benshinark, capped A base fea
40% of any pogitive MO, capped at 5100k

Actal Net Cperaling Income Betors Fea [(f455] (B2 (aTREY  (27RE) oe 2080 a0 9250 40a0
Epsa Feg RO, s0) [FAOF TR0y FRO) TAGY  [TRDY 7B 750 TEO)
Wet Opertting Income of Incartiva Purpases (31851 (P45 (6535 {38a4)  (TRG 130 6.0 2560 3250
Eenchmenk (PO (T0AS] (PAS [OAH)  (T0E  (TIAE (T35 (FEL5  (T0RE)
Irryarcrment ower Berchmiak { {150 gl 184 3500 4285 BML 835 DEL5  100RE |
Thor 1 Caleulation S0P TE} it 75.0 i) 750 Tl 5.0
Tior 2 Galewiation

ctual et Cpergting Ineome Before Fes 2000 300 3250 qap.A
BmseFea e I75.0) {750y (TR0
Positive: Net peratirg Incoma 1.0 2360 bl X R P
Tlar 2 Incentive Fau &% 5,0 gn.o 160 1000
Total SMG Fees [ 7enf 0] a0 1500 ts0i]  200.0] 50,0 | 5] 200 ]
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CHAIRMAN CASAR: | understand dl members of council have a copy of this Amendment. Are there any other
comments?... We revoting on the Amendment. Any questions or comments?... If not, roll call please.
(AFTER A SLIGHT PAUSE) I'm sorry, avoicevote. All thosein favor, Sgnify by saying aye. Those opposed nay.

NO REMARKS AMENDMENT ADOPTED BY UNANIMOUS VOICE VOTE

CHAIRMAN CASAR: Theayeshaveit. The Amendment is adopted. And now, the complete ordinance, Ordinance
#20.

MEMBER CARBENIA: | move that we adopt Ordinance #20 as amended.
CHAIRMAN CASAR: Wedready did that. Isthere any questions or comments on the ordinance as amended?...

CHIEF OF STAFF CONCATTO:Mr. President, for the record, again, | would liketo thank Member Bernabel for his
ass stlance withthis ordinance, and aso John Coury fromthe Law Department who entered the find negotiations and was
averyimportant part of comingto this fina agreement passed by Council. Both-- and al of our efforts| think was better
for the City. Thank you.

CHAIRMAN CASAR: Arethere any other comments?... | would just like to say as a member of Council that as|

stated in our Democratic caucus, this just goes to show what, when Council does its homework and we get a little
persstent on something, what we can do, and we have our registered attorney on our Council now, Member Bernabel,

and John Coury got involved and hisknowledge and procedure on contracts has redly helped us, and thisis a contract
that will be good for the City of Canton and hopefully it will repay many rewards in the future, and | think thet it's
probably the best contract that Mr. Coury said in the Law Department that we could probably achieve, or accomplish
| should say. So, | thank them for their hard persstent work on this matter. Any other comments?... If not, well be
voting on the ordinance as adopted. Asamended, I'm sorry, | meant to say.

NO REMARKS ROLL CALL: 11 YEAS ONAYS

CHAIRMAN CASAR: Ordinance #20 is adopted. #20 ADOPTED AS ORDINANCE NO. 54/2004

ANNOUNCEMENT OF COMMITTEE MEETINGS

CHAIRMAN CASAR: Announcement of Committee Mestings.

MEMBER CARBENIA: Mr. Presdent, the Community & Economic Development Committeewill meet at 6:00 on next
Monday.

CHAIRMAN CASAR: Anyone else?
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MEMBERPRATER: (MEMBER PRATER'SCOMMENTSINAUDIBLE-HE CALLSFOR AN ANNEXATION
COMMITTEE MEETING ON MONDAY, APRIL 12™ AT 6:00 P.M.)

MEMBER ZACHARY : The Personne Committee will meet next Monday at 6:00.

MEMBER DOUGHERTY:: Public Property Capital Improvement will lso meet Monday, 6:00 PM.

CHAIRMAN CASAR: Any other committees? | think we should probably call ameeting of Parks and Recrestion.
MEMBER BABCOCK: Public Safety and Thoroughfares will aso meet next Monday at 6:00.

CHAIRMAN CASAR: | think it's Ordinance #10, it's Finance, so Member Hawk, you might want to call that one.

MEMBER HAWK: (MEMBER HAWK’'S COMMENTS INAUDIBLE-HE CALLS FOR A FINANCE
COMMITTEE MEETING ON MONDAY, APRIL 12™ AT 6:00 P.M.)

CHAIRMAN CASAR: And | would entertain a motion also for, or a request that Environmenta meet aso, which is
Member Mdlonn’scommittee and he' snot here, so we Il have the second persononthere cal that meeting a so, sowelll
cdl that for 6:00 dso. Isthat dl for committee meetings?... Okay.

PUBLIC SPEAKS (OPEN FORUM--CITY BUSINESS ONLY)

CHAIRMAN CASAR: We are now under Public Speaks. No one has signed up to speak under Public Speaks.

MISCELLANEOUS BUSINESS

CHAIRMAN CASAR: So, we're now under Miscellaneous Business. |s there any miscellaneous business?...
MEMBER CARBENIA; Mr. President, | move we adjourn; seconded.

CHAIRMAN CASAR: It's been moved and seconded we adjourn. Roll cal please.

NO REMARKS PERMITTED ON THE MOTION TO ADJOURN ROLL CALL: 11 YEAS ONAYS
ADJOURNMENT TIME: 8:05P.M.

ATTEST: APPROVED:

DEBRA VANCKUNAS RAY DENCZAK
CLERK OF COUNCIL PRESIDENT OF COUNCIL



